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OPI XI ON_----cm
This appeal is made pursuant to Section 18593 of the

Revenue and Taxation Code (formerly Section 19 of the Persona1
Income Tax Act) from the action of the Franchise Tax Commissioner
on the protests of the &state of David W, Narch, Deceased, snd
Dorothy Xarch Henley, Executrix of the Estate of David %. Xarch,
Deceased, to proposed assessments of additional personai income
tax in the amounts of $45.37 and $9.59 for the year 1938 and
$158.22, $108.16 and $11,4& for the years 193?, 1940 and 1941,
respectively.

David 8. Karch died in 1938 and throughout the years
involved herein his Estate was in the course of administration.
The following issues are presented herein as respects the
determination by the Commissioner of the tax liability of the
&state.

(lj In determining gain or loss realized upon the sale in
1939 of certain securities which were the community property of
the decedent and his wife, the proceeds of the sale being used to
pay expenses of administration, the Commissioner assigned to a
one-half interest in the securities a basis of cost and to the
other half a basis equivalent to its fair market value at the
date of the decedent's death. Appellant contends that the entire
interest in the stock was entitled to a basis of fair market
value a't the date of decedent's death.

(2) The Commissioner disallowed the deduction from gross
income of certain accountant's expenses incurred by the Estate in
connection with the administration of its securities and real
property and the reporting of its income. Appellant contends
that these expenses are deductible as business expenses.
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As to the first issue, Seation 9.3 of the Personal Income
Tax Act provides, in part, as follows:

d "The basis of property shnll be the cost of such
property, except . . . (5) If the property  wils

acquired by bequest; devise or inhsritunce, or
by the decedent's estate from the decedent, the
bcsis shc~ll be the fair market value of such
property at the time of such acquisition."

The propriety of the Commissioner's action depends up011
whether under the laws of Californic, the stock in question v:?.s
"acquired?? in whole or in part in the nicnner described in this
provision. Aithough the wife hc?s G present, existing 2nd equcl
interest in community property during tile cont,inucnce of the
marriage (Civil Code Section 161n), the mtinngenent and control
of such property is in the husband (CiyJil Code Sections 172 ::nd
1724, subject to certain restrictions designed for the
protection of the wife. The husband hr,s the ssme rVc?bsolute  power
of disposition, other then testcmentzry, as he has of his
separate estr:te" (Civil Code Section 172) as to non-restricted
porsonrl property end in spite of Civil Code 172~ hrs sufficient
power to dispose of community rcnl ?ro,-erty without the wife's
consent or joint execution of a deed as to require her to return
the consideration to cn innocer$t purchc;ser in order to set the
sale aside (&rk v. Title Guzr;-ntee & Trust Co., 122 Crzl. App.
301); the scms merely voidable'by the tiife.-X%zwell v. Ccrlon
30 Ccl. hpp. 2d 356.

W.th the one exception of t!lc wifePs earnings, tlib community
property is liable for cl1 debts of the husband, however and
whenever contracted. This rule is derived from the husbcnd's
control over community property uy,dcr Civil Code Sections 172
and 1723 and is unaffected by the enactment of .7ivil Code Section
16lc defining the wife's interest. G-olel-und v. Cnffercta,  17-_

0
Cal. 2d 679, cert. denied 31.4 U.S. 612. %yng the mcrricgc the
wife mey file o sopornte income tex return on one-half of the
community income (United States v. l%icolm, 282 U.S. 792) from
property acquired after tmecnatrnent of C*ivil Code Section 161a.
The Malcolm ccse is;in no wc?y effected by the holding in the
Grolemund case.
125 Fed. 2d 366.

~oI;miissioneE g Internr,,i  lievenue v. Cn.v,7.nt?.ugh

On the death of either husband or wife the comunity cts such
is dissolved end under Probate Code Seution 201 'vone-h&f of the
community property belongs to the surviving spouse; the other
half is subject to the testcmcntnry disposition of the decedent?!. . . Section 202 of thnt Code _nrovides, in part, thrlt

Y3ommunitv property Dossing from the control of the
hUSb;ind, either by reason of his death or by virtue
of testcmentnry disposition by the wife, is subject
to his debts and to cdministrution 2nd disposal under
the provisions of Division III of this C~de..~"



The situation of’ the comm\xity property after the death of
the husband is compfirqble  to thct which existed during the
husbc?nd's lifetime. Sedtion 201 of the Probate Code face@-zes
the wif'e"s one-half interest ut death c's does Civil Code Section
161~. during the existence of the community. Section 202 mckes
the entire coxmlunity lictble for the husbundPs debts, as it ~28
during the exietence of the community, end during the ndminfs-
trction of the estc:te the incorns of the community property 1s
reportable one-h8,lf by the estnt e end one-half by the surviving
widow (Bishop v. Comxissioner of Intern?2 Revenue 3.52 Fed. 2d
389), as It, WRS durxng~~he_er,i~e~c~o~thc ?x:rrir:,ge  under the
WJcolm decision. Thus, one-half of thz stock in question
md to the widow of Dnvid lY!.trch, not by virtue of a bequest,
devise or inheritance fron:, her husbad, but by virtue of her
interest in the community prior to his decease.

Appellant contends, however, that only thot portion of the
wife's shcre in the coxi;unity property which remains after the
pcyment of the debts of the decedent, the family nllowance an?
the charges 2nd expenses of ;1Q,:inistrution "belongsVY to the wlf'e,
and, therefore, we assume, th:Jt shcre of stock held as community
property which Gre sold to dafroy expenses of administration
should be trecited cs property of the estrite ar;d not of the
surviving spouse? and under Section 9.3( 5) should !xkve the s@me
basis for determining g:;in or loss r?s property ccyuired by the
estate from the dacodent.
urged upon us i=S Compt~lli~g

EsFcto of Coffee, 19 Ctil. 2d 248, is
tnls concl~~slon.

The Supreme Court, in the Coffee ca,se, cbncluded thct OS C?
result of Probcita Code Sect,ior_ 202 only thr:t portion of the
conmxnity r!roperty of thG wifa -;;hi,ch remained cftsr ap?ropriste
charges had been m~C;e, wi;s sxcludible frofi& the measure of the
California Inhoritace T;.z. As the Bp~~all~nt has :fjointed out,
the Court said

"It is clwr, t!.~arefore,  thct the portion of tha
corxaunity property which belongs to the wife is
the one-h::lf which rexzins after the P;:flCCnt of
the  &zsband’s  debts 2nd expnses of adxinistro-
tion . . . o

But the subjection of all the co,mmunity  property to the
debts of the husb:::nd does not work I, modification of the rule Of
succession declared in Section 201. T!lis the Court expressly
recognized when it scid

"Section 201, like its predecessor, is c statut;?
of succession. Scctibr; 202 is n 1ogislGtive
declarction thc;t 'the: cowunity property' is
chargeable with the husband's d:bts rind is subject
to the gent321 provisions concerning the
administration of the proycrty of c decedent."
19 Cal. 2d 245 ct 251.
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Although the comzunity propti;-rty  of the wife was subject to
certain charges, the tistcte did not, nccor,dincly, succeed to 9%
=1s succession is determined by Section 201.

Estzte of ktV<ell 85 k+.C.X. 565 in follo?ing the Cofft"e
case does tio?-mzmk agninst this result despite certnin
lzngunge zppenring therein, The ktwell_ ‘nfid Coffee cases involve
applications of the C;;lifornia inheritace tZ??iZs. The
tiistrict Court af f-izqeal &cited in the Atv!,el$ case:

"The inheritance tkx is on the 'net succession';
thct is, it is levied on wh<!t the beneficiary
receives after lnwful burdens 2nd deductions during
the course of ndministration.VV

"Cne-half of the entire community belongs ad goes
to the v:idow upon condition, the oondition being
tkt the ,Troperty lcwJi"3;lly diverted during t,he
course of cdministrction, i.e., necessary for the
pc,yment of debts, expenses of a&j:,;inisty::.tion,  the
Federzl Est;te Tqx, etc., sh:;ll be used,f;Tesuch
purposes and shell not go tc the widow. Li
property so l~fully diverted therefore never
pcsses to the widow."

It is difficult, if not impossible, to reconcile this
langucge with -Lb& theory of the income tax cases under which
one-h&f of' the incqme from community ?ropert;: is reportable by
ec,ch snousle during the existence of the community end one-hclf
is reportable by the estnte i-:nd one-half by the survivin& SpouSe
after the death of the husband. Id.,fGct, it I;?,tl'y readily be
demonstrated that the langunge cannot be given its full in!port
for pur:poses of income tzxz:tioh4 suppose, for example, that the
husband died during 1938 leavir,g an est::te consisting in pert Tf
community property in the form of securities :zs to which cert::ln
interest 2nd dividend payments were made during the portion of
the year following his death zni. tbc?t it MS not neces%zy to
dispose of nny of' the securities during J-938 to meet flny chnrg'es
agc?inst the e33tcte. Clzecirly , one-half of the income from the
securities realized c?fter the date of the husbad's death in 1938
would be reportable by the estate end the remaining one-hr?lf by
the surviving widow. If the est:!te remjined in the course of
cdministration during 1939 ad no portian of tlif3 securities WCS
sold or distributed, the same rul$ would ;;pply cs rsspects the
reporting of the income from the securities for that yenr. If
the zbove-quoted knguut:ge of the Coffee 2nd Ltwell decisions wcis.-LI_
recognized 2s coptrolling  for Lncome tr,x jarposes, however, upon
the sale in 1940 of t,he securities to meet expenses of
administrc.tion it would appear th::t the surviving widow hzd not
Gt any time after the derith o1f ha? husband bezal the owner of a
hclf interest in the securities and should not have been required
to report one-h&f of the income therefrom on her return.

Since this is not the case, however? and :lnfortunately so as
it would obviously be imprnctical to apply the annually computed
income tax on this basis, it nccesacrily foj.lows that the
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eal of’ Estate of David 11. Mzrc.h,, Deceased, Etc.

language of those decisions is not determinative of the question
of income tcx'licbility. From an insome tax standpoint it appears
that it cannot be said that the interest of the surviving widow in
the community property never passed to her, but the question is
rather at what time she is divested of her interest.

The Commissioner cites E&ate of Waters, 3 T.C. $07, in
support of his position that the basis to be applied In de!erminir,
the gain or loss from the sale of the stock by the Estnte is one-
half the cost of the stock plus one-half of its fair market value
at the time of the decedent's death. The United States Tex Court
did, undoubtedly, so hold in that matter in applying Section
103(a)(5) of the Internal Revenue,Code  which is similar to
Section 9,3 of the California Act. It should be observed,
however, that the taxpayer in that mztter did not object to the
taxction to it of the entire gc,in from the sale of the stock c,nd
that the decision of the TFZ Court is inconsistent with-Bishop V.
Commissioner of Internal Revenue, 152 Fed. 2d 389, holaing thzt
one half the gcin or loss from the sale of community property by
.the estclte of the husband is reportable by the surviving widowr
Under this decision and the authorities relating to the interest
of the wife in community property, it must be held that the
widow's share of the g:lin-from the sale of the stock in the
instant case is reportable by her end that only the remaining
one-half of that gain i's reportable by the Estate. The basis
be applied in computing the gain to the Estate, in accordance
with Seotion 9.3 of the California Act, is one-half the fnir
market value of the stock cs of the dzte of the death of the
husband.

to

As to the second question, we agree with the Commissioner
that the issue is controlled by the decision in the ccse of
v .Mecnl'_"y McColgan, 49 Czl. Lpp. 2d 203. Prior to the 1943
amendment 07 Section 8(a) of the Act only ordinary and necessary
expenses paid or incurred during the tnxnble year V'in carrying on
any trnde or business" were deductible from gross income of the
taxpayer. In the Mmnloy case the Court held that attOrnc::'S fees
incurred by the executor of e large cstzte in the manc:gernsnt  of
real property held for income purposes were deductible as expenses
incurred in carrying on the trade or business of the esteto, but
that such fees incurred in the mcne;gement of investment securltle:
were not so deductible. It follows, accordingly, thc';t t!lo cction
of the Commissioner in limiting the deduction for accounting fees
to the portion attributable to rezl property and excluding the
fees attributable to securities must be upheld.

O R D E R- - - - -
Pursuant to the views expressed in the opinion of the Board

o.n file in this proceeding, and good cause appearing therefor,

IT IS HEREBY ORBSR3D, ADJUDGED AND DECREED, pursuant to
Section 13595 of the Revenue anti Tc-xc:tion Code, thnt the cction
of Chas. J. McColgm, Frc!nchiSe Tc!x Comdssionar,  on the protests
of the Est,?te of David H. March, Deceased, and Dorothy Mrrch
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Henley, Executrix of the' Estate of David H. March, Deceased, to
proposed assessments of additional personal income tax in the
amounts of $45.37 and $9.59 for the year 19312 and $158.22, $108.16
and $11.48 for the years 1939, 1940 and 1961, respectively, be and
the same is hereby modified; the Commissioner is hereby directed
to determine the income of the Estate from the sale of the
securities in question as one-half of the selling price thereof
less one-half' of the value thereof as of the date of the death of
the decedent; in all other respects the action of the Commissioner
is hereby sustained.

Done at Sacramento, California, this 15th day of December,
1946, by the State Board of Equalization.

Wm. G. Bonelli, Chairman
J. L. Seawe& Member
J. II. Quinn, Member
Geo. R. Reilly, Member
Tkiomas H. Kuchel, Member

0 ATTEST: Dixwell L. Pierce, Secretary
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